
the legal fiction that a disclaimer is an 
admission that a buyer did not rely 
on extra-contractual representations, 
a sophisticated buyer may be duty 
bound to consider the “total mix” of 
information not only in closing the 
deal, but also in deciding to limit a 
buyer’s remedies.

If a seller insists, limit the reliance 
disclaimer:

-
sentations not relied upon.

-
egories of known unknowns, such as 
forward-looking estimates.

out that cross-refers to the reliance 
-
-

sions.

Include rhreshold ADR. If a seller 
complains about litigation risk/ cost, 
agree to limited threshold arbitration 
at the pleading stage as a condition 
precedent to litigation, subject to 

parties can also agree to a loser pays 

Conclusion
No sophisticated buyer would agree 
to be defrauded. Care should be tak-
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that the parties relied solely 
upon the representations expressly 

New York courts enforce these dis-

fraud”: the alleged extra- contractual 
fraud of the seller and the fraud of the 
buyer in falsely representing in the 

rely on extra-contractual representa-
tions.

Buyers increasingly demand fraud 

apply “except in cases of fraud.” But 

outs exist in inherent tension because 
the disclaimer appears intended to 

challenged buyers to just say no if 

free will should say no rather than lie 
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-
ly sets forth JCM’s options for claims 

through the indemnification process, 
or it can bring fraud claims.”

In Eni Holdings LLC v. KBR Group 
Holdings LLC, the Chancery Court 
denied a motion to dismiss a fraud 
claim brought outside the contractual 
limitation period despite the absence 

where it is not contained in the specif-

the sanctity of contract and the poli-

FdG Logistics that the balance tips to 
the buyer if the agreement does not 
contain a disclaimer from the buyer’s 

-

against enforcement of a reliance dis-
claimer where fraud pollutes the dili-
gence process.

Under New York law, a buyer could 

control by the same logic underlying 
the enforcement of disclaimers. New 
York courts hold that a sophisticated 
buyer can disclaim reliance on the 
“mix of data and information sup-

relied on such information. DynCorp, 
-

ticated parties should likewise be able 

buyer’s actual reliance on the “total 
mix” of information in cases of fraud.

How Can Buyers Proactively Guard 
Against Extra-contractual Fraud?

Just say no. Buyers should just say no 

Court in Abry reasoned that a sophis-
-

sition price for the risk of fraud. But 
a buyer cannot price fraud into the 
deal because has no knowledge of the 
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Reliance Disclaimers
-

force reliance disclaimers to preclude 

transactions based on the sophisti-
cation of the parties, the sanctity of 

the disclaimer would be to sanction a 
double fraud. See Abry

DynCorp v. GTE Corp.

representation of a sophisticated buy-
er that it in fact did not rely on any 
representations not expressly stated 

York courts thus hold that a reliance 
-

-

 FdG Logistics 
LLC v. A&R Logistics Holdings Inc., 

that “strike[s] an appropriate balance 
between holding sophisticated parties 
to the terms of their contracts and si-
multaneously protecting against the 

the disclaimer to come from the point 

seller that it made no representations 
outside the agreement will suffice. 
Harsco Corp. v. Segui

Will a Fraud Carve-Out Control 
Over a Reliance Disclaimer?

-

buyer’s remedies, including reliance 
disclaimers. In JCM Innovation Cor-
poration v. FL Acquisition Holdings 
Inc. -
lowed fraud claims based in part on 
allegedly fraudulent estimates of war-
ranty costs to proceed despite a buy-
er’s disclaimer of reliance on “projec-
tions, estimates and other forecasts.” 


